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March 16, 2020

The Honorable Michael Carpenter, Chair
The Honorable DonnaBailey, Chair

Joint Standing Committee on Judiciary

100 State House Station
Augusta, ME 04333-0100

Re: Attorney General Response regarding Collection and Compilation of Data on

Profiling Pursuantto P.L. 2019, ch. 410, An Act To EliminateProfiling in Maine

Dear Senate Chair Carpenter, House Chair Bailey and Members of the Committee:

Iam writing regarding P-L. 2019, ch. 410, An Act to Eliminate Profiling in Maine (“Act”).

Section 4 ofthe Act providesthat “[t]he Attorney General, in consultation with interested parties,

including law enforcement agencies and community, professional, research,civil liberties and

civil rights organizations,shall explore available techniquesforthe collection and compilation of

profiling data and shall report findings and recommendationsto the Joint Standing Committee on

Judiciary no later than March 15, 2020.” In response to this directive, our office sought input

from the following organizations: Immigrant Legal AdvocacyProject, Maine People’s Alliance,

Maine Chiefs of Police Association, Maine Sheriffs Association, Maine’s eight District

Attorneys, Cumberland Legal Aid Clinic, Maine Association of Criminal Defense Lawyers,

ACLU Maine, Maine Departmentof Public Safety, Maine State Police, and NAACP. A copy of

all the responses wereceived are attachedto thisletter.

Summary of Information Reviewed. In addition to the responses, we reviewedliterature

on data collection relating to racial profiling, including: 1) Racial Identity Profiling Advisory

Board AnnualReport (2019) (California); 2) State of Connecticut, Traffic Stop Data Analysis and

Findings (June 2019); 3) Maine Human Rights Commission Data (2000-2020); 4) Report of the

Advisory Committee on Bias-Based Profiling by Law Enforcement Officers and Law Enforcement

Agencies (February 12, 2012) (Maine); 5) Report ofthe IntergovernmentalPretrial Justice Reform

Task Force (December 2019) (Maine); and 6) Maine Chiefs of Police ModelPolicy Regarding

Hate/Bias Crimes and Bias-Based Profiling.

Currently, there are multiple mechanismsin place forthe collection of data relating to law

enforcement in Maine.In addition to Maine State Police (“MSP”) and otherstate law enforcement
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agencies, there are 120 municipal police departments, and 16 county sheriffs’ departments in

Maine. The records management systems used by each law enforcemententity is determined on

an agency basis. In the February 12, 2012 Advisory Study,it was estimated that there may be as

many as 13 different data collection systems used by law enforcement agencies in Maine. This

numberhas not been updated. The current systems are decentralized and are not comprehensive.

MSPcollects information relating to traffic stops and the investigation of criminal complaints. In

those instances wherea traffic citation is issued, the investigating law enforcementofficer records

the age, race and genderof the detained individual. During criminal investigations, the age, sex,

race, and ethnicity for complainants and suspects are captured in MSP’s records management

system. All Maine law enforcement agencies are required to submit data to MSP for specific

categories of crimes, and this data is compiled and submitted to the United States Department of

Justice on an annualbasis.

The Maine Human Rights Commission (“(MHRC”) is the state agency charged with

enforcing the Maine Human Rights Act (“MHRA”), which prohibits discrimination in public

accommodations on the basis of race. After reviewing a charge of discrimination, the MHRC

makes a determination of whether there are reasonable grounds to believe that discrimination in

violation of the MHRA has occurred. Information from the MHRCindicates that between 2000

and 2020, there have been forty-eight public accommodation charges of race discrimination

relating to municipal and county entities. The MHRCdid not find reasonable grounds to support

any racial profiling charges relating to law enforcement during that period.

Wealso reachedoutto the eight District Attorneys as well as all of the MDEA drugtask

force attorneys, whoare assistant attorneys general, to determine whether any Motions to Suppress

or Motions to Dismiss alleging racial profiling were filed by defense counsel. We received one

response to this request. In State ofMaine v. Kam Leung bearing Cumberland County Docket

Nos. CR-2019-0623 and 2017-6994, defense counselfiled a Motion to Suppress evidence on the

basis that the troopers “engaged in selective law enforcementtactics that involve discrimination

based on race...” See Attachment 4. A hearing was held and a decision by the Court is still

pending.

One reported case, United States v. Garcia-Zavala, 2018 WL 1091973 (D. Me. 2018),

aff'd, 919 F. 3d 108 (1* Cir. 2019), cert. denied, 140 S. Ct. 391 (2019), involving claims of a

racially motivated pretextualtraffic stop by a Maine State Trooper, was found to be without factual

support. This finding wasaffirmed on appeal.

In its response to our inquiry, Immigrant Legal Advocacy Project (“ILAP”) identified

seven instances in which ILAP found someindicia of individuals being stopped, arrested and

detained by Immigration and Customs Enforcement (“ICE”) after a traffic stop for minor

infractions or when noreason was provided. ILAPalso reported that racial profiling by police is

identified as a problem in the immigrant communities that ILAP serves.
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Since approximately 1993, the Office of the Attorney General (“OAG”) was informally

designated as the recipient of complaints ofracial profiling by law enforcement. In addition, a

protocol was established in conjunction with the development of a modelpolicy for Hate/Bias

Crimes and Bias-Based Profiling by the Maine Chiefs of Police Association in 2000. Since 1993,

the OAG hasreceived one complaint ofracial profiling. This complaint was reviewed and was

not substantiated.

As noted in the response of the ACLU,the states of California and Connecticut have

recently established comprehensivedata collection and compilation practices with respectto racial

profiling.! In bothstates, the state legislature enacted a law mandating the collection and reporting

of data relating to stops and civilian complaints against law enforcementofficers. The process has

involved multiple years of study, implementation that includes a centralized data collection and

establishmentof an advisory board to oversee the process. Data collection involves the entry of

information into a central database by the investigating officer after the stop.? We understandthat

the data reporting process in Connecticut is designed to take 90 seconds orless and could be

completed by an officer “on the side of the road”afterthe stop.

Options:

A. Implementation of a data collection and compilation program in Mainesimilarto

California and Connecticut is one option the Legislature may wish to consider. As in otherstates,

this would be a multi-year process. In addition, there must be safeguards in place to insure the

reliability and integrity of the data collected. The assessmentof police-citizen contact for the

presence or absence of racial bias presents the challenge of how to account for alternative

explanationsfor any racial disparity in stop rates. For example,is the difference based uponrace,

differences in driving/offending behavior, or differences in rates of exposure to law enforcement

due to location of the encounter and populationin or travelling through a particular location? The

challenge for a study of racial profiling is to find suitable methods to pinpoint the correct

explanation.

The Legislature would need to appropriate funding to retain a consultant with experience

in the implementation of a data collection and compilation program addressing racial profiling in

law enforcementas well as the development ofa data collection system. We understand that the

cost to build the data collection system in Connecticut was approximately $750,000, Federal funds

may be available that would offset some ofthe start-up cost pursuant to 23 CFR § 1300.11. It is

1 We also understand the States of Oregon and RhodeIsland have similar data collection and

compilation programs.

2 Extending the stop for the purposes of questioning the subject of the stop about matters not

related to the purpose ofthe stop is not permitted. Ilinois v. Caballes, 125 S. Ct. 834 (2005) (a

stop may become unlawfulif it is prolonged beyondthe time reasonably required to complete the

mission ofthe stop).
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our understanding that provided a state meets the grant requirements, states are eligible for grants

of $375,000 per year. It should be noted that the Report of the Intergovernmental Pretrial Justice

Reform Task Force (December 2019) (Maine) (‘Task Force”) recognized that there are

“significant gaps” in data collection and analysis in Maine.? The Task Force recommendedthat

the State “fully support and fund robust data development and collection...disaggregated by

suspect classifications (at least race and gender).” Jd. at 6 and 9. If the recommendation from this

Task Force is followed, and if Option A is chosen, law enforcement/racial profiling data collection

could bepart ofthe largerdata collection project recommended by the Task Force (which includes

arrests, bail conditions, bail amounts, violations, jail data, and pretrial length ofstay).

B. Anotheroption would be to formalize the OAGracial profiling complaint policy to

determine whether a more robust data collection process (like the state collection systems

described above) is warranted. If all law enforcement agencies were required, either by statute or

rule to report complaints of racial profiling to the OAG for review,there would be a centralized

repository of complaints. As noted above, since approximately 1999, there has been only one

complaint. That complaint was not substantiated. The lack of complaints may be because law

enforcement agencies are not aware of the OAG complaint procedure or it may be because there

are not many instancesof racial profiling involving state or local law enforcement.’ Providing

outreach and training to law enforcement agencies on the availability of the OAG complaint

process should also be part of this option.

Cc. Under current law, the Maine Criminal Justice Academy (“MCJA”) has the

authority to require every local law enforcement agency in Maine to adopt written policies

consistent with policy standards established by the Academy. 25-A M.R.S. § 2803-B (2019).

Mandatory reporting to the MCJA or OAGofracial profiling complaints could be added as a

mandatory element of local law enforcement agency policy. In addition, the MCJA also has the

authority to require law enforcement agencies to make certain reports to the MCJA on an annual

basis. See, e.g, 25 M.R.S. § 2805-B (2019). The Legislature or the MCJA could add racial

profiling as a required category for annual reports as is currently the case for excessive force

complaints. fd.

2 The Task Force was re-established by a February 6, 2019 Orderofthe Chief Justice of the

Maine Supreme Judicial Court for the purpose of reviewing and improving the system ofpretrial

justice in Maine. Part ofthe responsibilities of the Task Force were to review relevant current

research and data and make recommendationsthat will “achieve fairness in the application of

policies and laws, including but notlimited to, giving attention to racial, ethnic, gender, LGBTQ,

and economic factors. Report of the Intergovernmental Pretrial Justice Reform Task Force

(December 2019) (Maine)at 4-5.
4 Federal law enforcement stops would be beyondthe scope ofa state data collection system.
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I hopethis information is responsive to the request for information. Please let me know if

you have additional questions or concerns.

Sincerely,

A. f-Je fry
AARON M. FREY
Attorney General

AMF/SPH
Attachments
ce: Membersofthe Joint Standing Committee on Judiciary:

Honorable Senator Shenna Bellows
Honorable Senator Lisa Keim
Honorable Representative Christopher Babbidge
Honorable Representative Barbara Cardone

Honorable Representative Philip Curtis
Honorable Representative John DeVeau
Honorable Representative Jeffrey Evangelos
Honorable Representative David Haggan

Honorable Representative Thom Harnett
Honorable Representative Lois Reckitt
Honorable Representative Rachel Talbot Ross
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STATE OF MAINE
Department of Public Safety

Maine State Police
42 State HouseStation

Augusta, Maine
04333-0042

JANETT, MILLS COL, JOHN COTE
GOVERNOR CHIRF

MICHAEL SAUSCHUCK LT COL BILL HARWOOD
COMMISSIONER BEPUTY CHIEF

Susan Herman, Chief Deputy

Office of the Attorney General

6 Statehouse Station
Augusta, ME 04333-0006

January 29, 2020

Dear Chief Deputy Herman:

This letter is in response to a request from Attorney General Aaron Frey dated January 16, 2020 for

information which may help to ‘explore available techniques for {or to enhance)the collection and

compilation of profiling data’.

Currently, related data is primarily collected and documented by the State Police during roadsidetraffic

stopsor the investigation of criminal complaints. During a roadsidetraffic stop, personal information

described in LD 1475is limited to the descriptors of age, race, and gender. This informationis only

required to be captured when a Violation Summons and Complaint(traffic citation) is issued, Because

the numberoftotal traffic stops far exceeds the stops where citation is issuedit is virtually impossible
to determine the numberof times our officers interact with people in the categories described in this

statute. Maine law enforcementis currently moving to an electronic citation process. This will not,

howeverincrease or impact the type of data thatis collected but may allow for improved analysis of the

aggregate data across the State.

In termsof our interaction with citizens during criminal investigations, relevant data is captured in our

records managementsystem pertaining only to complainants and suspects andIs limited to age, sex,

race and ethnicity. The State Police serves as the repository for Uniform Crime Report data from all

Maine law enforcement agencies. Agencies are required to submit data from only specific categories of

crimes. This data is compiled and submitted to the Departmentof Justice annually which resuits in

Maine’s published ‘crime statistics’. It is important to note that the relevant data received and

aggregatedfor statewide crimesis currently limited to age, sex, race and ethnicity for individuals
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charged with one of these specific crimes. As agencies are required to transition to a new system over

the next few years this will additionally provide the same data for victims and non-charged suspects.

In summary, the data that we collect and documentis limited to common physical descriptors and does

notinclude manyof the categories articulated in the statute. Our enforcementand investigative

activities are solely based on conduct, behavior, and the investigation of crime. The information that we

compile for Maine law enforcementagenciesis currently limited to charged suspectsin specific crimes

and doesnotinclude most of the categories in 5 MRSA §200-KSec. 4.

Please let me know if there is additional information that | can provide that might be helpful in your

efforts on this important topic.

Regards

Maj, Christopher Grotton”

MaineState Police

Pc; Col. John Cote

Comm. Michael Sauschuck



 

MMIGRANT LEGAL ADVOCACY PROJECT

February 13, 2020

Chief Deputy Susan Herman
Office of the Attorney General
6 State House Station
Augusta, ME 04333-0006

Re: Response to Request for Information Related to Racial Profiling

Dear Ms. Herman,

Thank you for requesting ILAP’sassistance in exploring available techniquesforthe collection
and compilation ofprofiling data related to the implementation of Public Law 2019, Chapter 410

(L.D. 1475). We have observedracial profiling to be a problem in Maine and appreciate the
serious attention youroffice is giving to this important matter.

ILAP’s services and expertise are focused on immigration law and we lack knowledgeofthe
best techniques for collection and compilation ofprofiling data. Therefore, we are unable to

provide that information. We understand that the ACLU of Maineis providing you with some
recommendations and we urge youto considertheir input and implementthe best possible

system to track profiling data. We will gladly assist your office in any way that we can as you

implement the new system.

ILAPis Maine’s only statewide immigration legal services organization. We provide direct
immigration legal services and education and outreach to over 5,000 immigrants in all sixteen

counties of Maine each year. This includes work with individuals who have been detained by
Immigration and Customs Enforcement (ICE) after encounters with local and state police.
Through our work, we have heard manyreports that suggest racial profiling was involved in law

enforcement encounters with members ofthe immigrant community. Because of these trends, we
have been tracking cases in which there was someindicia of a pretextual stop and/orracial
profiling. The following are examples of cases where individuals were arrested and detained by

ICEafter traffic stops for minorinfractions or when no reason was provided:

e An individual was pulled over by state police, with no reason provided. ICE arrived
shortly after and arrested him after reviewing his documents. When ILAPstaff visited
him at Cumberland County Jail he expressed fear of being killed by gangs in El Salvador
after he is deported.

* An individual was pulled over by police, who claimed one of his mirrors was not working

although he claimedthat it was working. He was turned over to ICE and arrested.

e An individual was pulled over by the police for making a wrong turn when pulling into a
motel. He was turned over to ICE and arrested. When ILAPstaff visited him at the
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Cumberland County Jail he expressed a fear of deportation because he was badly beaten

by gangs in Mexico before coming to the United States.

¢ Police pulled over a 15-passenger van because the front occupants were not wearing

seatbelts and the front windshield was broken. They were turned overto ICE.

e An individual was pulled over but not given a reason for the stop. He was arrested for

driving withouta license/registration and was turned over to ICE.

e An individual was pulled overfor failure to wear a seatbelt and was turned overto ICE.

e An individual was pulled over becausehis lights were not on while his windshield wipers

were operating. He was turned over to ICE.

Racial profiling was also identified as a problem during “Community Conversation” meetings

ILAPheld during the fall of 2018 and spring of 2019 with client communities in different areas

of the state. The purpose wasto coliect feedback and recommendations related to ILAP’s

services and to hear about the most pressing concerns in client communities. During a meeting in

Washington County with a group of 11 former clients and 1 community member(all of whom

were from the Latinx community) the participants identified racial profiling by police as their

greatest concern. Almost every personat the meeting, regardless of immigration status or

citizenship, reported that they had been followed by police and/or stopped and questioned

without cause.

Thank you again for reaching out to ILAP. Weare grateful for the efforts youroffice is taking to

set policies and guidelines to ensure the prohibition and elimination ofprofiling in Maine. Please

let me know if we canbe of any furtherassistance as you design and implement a system for

collecting and compiling profiling data in Maine.

Sincerely
\

Susan Roche, Esq.
Executive Director
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AMERICAN CIVIL LIBERTIES UNION

Maine

March 6, 2020

The Honorable Aaron M. Frey
Office of the Maine Attorney General
6 State House Station
Augusta, ME 04333-0006

Dear Attorney General Frey:

 

Thank you for the opportunity te provide information and recommendations
regarding the available techniquesfor the collection and compilation of profiling
data. On the local, state, and national stage, police reform andracial equity have
becomethe most pressing and sensitive civil rights issues for many public figures as
distrust between police and communities of color remains at a high point.

An evidence-based approach to public safety can turn concerns about biased policing
into sound, solution-driven policies across our state. We all want safe communities
where people are treated equally, with dignity and respect, and to have the freedom
to pursue their dreams and aspirations without fear of being unjustifiably targeted

by law enforcement.

The reason for data collection is simple: we manage what we measure. If we are to

understand and address therole that racial and other identity biases play in law
enforcement decision-making, we haveto get basic information on what police are
doing. Data helps moveus from rhetorical arguments to evidence-based solutions.

I Whatis Profiling?

Racial profiling occurs every day, in cities and towns across our state, when law
enforcement and private security target people of color for humiliating and often

frightening detentions, interrogations, and searches without evidenceof criminal

activity and based on perceivedrace, ethnicity, nationalorigin, or religion.

Profiling patently violates the U.S. Constitution’s core promises of equal protection
under the law and freedom from unreasonable searches andseizures. Just as
importantly, profiling is ineffective. Profiling alienates communities from law
enforcement, hinders community policing efforts, and causes law enforcement to
lose credibility and trust with the people they are sworn to protect and serve.
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A. Explicit and Implicit Bias

Whenthe term “racial profiling” first came into use two decadesago,it referred to

the explicit use of race by police as a reason to conduct an encounter or search.

Since then, our understandingof therole of racial bias, both generally and in

particular with respect to police action, has evolvedsignificantly. Specifically, in

addition to traditional notions of intentional prejudice, modern research on “implicit

bias” shows that race plays a role in decision-making at an unconsciouslevel,

particularly with respect to assessments of danger and criminality about people of

color. Studies provide that implicit bias occurs not just in a few bad apples, but

pervasively throughout American society, even by people who do not describe

themselves as racist and are themselves subjectsof discrimination.+

B. Types of Profiling

1. Race/Skin Color

More than 240 years of race-based slavery and 90 yearsof legalized racial

segregation haveled to systemic profiling of Black people in our country, as they

engage in everyday activities such as driving, walking in their neighborhood,

shopping, or attending school. This profiling happensin all areas of the country,

including the northeast.

Although data on profiling is not collected in Maine yet,just recently a Lewiston

manfiled a lawsuit against police in Westbrook, Maine that stemmedfrom a racial

profiling incident. Vincent Oden was stopped bypolice in Westbrookby police who

had previously let cars driven by white people pass by. He was given a field sobriety

test, which he passed, yet he was nevertheless arrested and takento Cumberland

County Jail, where his blood was drawn. He wasstrip searched and putinto a jail

cell. When he wasfinally released, his bail was conditioned on not visiting locations

that served alcohol, and helost his job and a business venture he was pursuing.? All

charges were dropped against Oden.

This experience was not only humiliating and degrading to Oden,it is now

expensive for the City of Westbrook that must defend the lawsuit.

 

1 See generally Tracey G. Gove, Implicit Bias and Law Enforcement, Police Chief Magazine

(Oct. 2011); Jerry Kang, Implicit Bias: A primer for Courts, Natl. Ctr. for State Courts

(Aug. 2009).

2 Christopher Williams, Lewiston Man Sues Westbrook Cops Over Arrest, Lewiston Sun

Journal, Jan. 30, 2020, available at https://www.sunjournal.com/2020/01/30/lewiston-man-

sues-westbrook-cops-over-arrest/,



2. Ethnicity/National Origin

Numerous examplesof profiling based on perceived ethnicity or national origin have

emerged publicly in Maine, although we know from our friends at the Immigrant

Legal Advocacy Project (LAP) that manyof their clients have been turned over to

Immigrations and Customs Enforcement as a result of pretextual law enforcement

stops. In 2017,attorneysin federal court alleged that a state trooper engaged in

racial profiling when he pulled over a van driven by Honduran menandgleefully

exclaimedto his colleague, “This is the (expletive) [CE motha load right here” and

“ICE is gonna be coming out here with their (expletive) SWAT team onthis one.”$

And, in October of last year, a U.S. Customs and Border Patrol agent admitted in

an affidavit submitted to federal court that he pursued a family in Bangor because

they “appeared to be of Central-American origin” and were “overheard speaking

Spanish.”4 The U.S. Attorney’s Office later dropped the felony charges against a

manarrested as a result of that profiling.

Ethnicity and national origin profiling is often—though not always—combined with

racial profiling. In the current climateof brutal federal immigration enforcement,it

is especially important that Maine protect against this profiling.

3. Religion

The numberof people practicing Islam in Mainehasrisen over the past twenty

years, and now there are well over 5,000 Muslimsin our state. Islamophobia has

risen during this time, and has seen a recent surge with rhetoric from the president

of the United States attempting to enact bans on emigration from “majority

Muslim” populations. As the federal governmentratchets up its rhetoric on this

point, we are likely to see local and federal law enforcement increase profiling of

people they believe are Muslim immigrants.

C. Harms Caused by Profiling

People who are stopped,interrogated, or searched by the police on the basis of an

identity characteristic often recall the experience for a lifetime. The humiliation of

being ordered outof your car, hands and feet spread apart, frisked while neighbors

or strangers pass by, having your car searchedortorn apart in a futile search for

3 RandyBillings, Attorney Alleges Racial Profiling by State Police in Portland Traffic Stop,

Portland Press Herald, December 21, 2017, available at

https://www.pressherald.com/2017/12/2 1/attorney-alleges-racial-profiling-in-portland-

immigration-stop/,

4 Charles Eichacker, Border Patrol Questioned Family in Bangor Because They Looked

Central American and Spoke Spanish, Bangor Daily News, October 17, 2019, available at

https://bangordailynews.com/2019/10/03/news/bangor/border-patrol-questioned-family-in-

bangor-because-they-looked-central-american-and-spoke-spanish/.






































































































